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Name & Address of the Appellant & Respondent

M/s. Asia Bulk Sacks Pvt. Ltd. Unit-II

al{ an ga rfhamer aria)s rjra #var t m % ~ ~ cf> "!.l"Ri- zaenfenfa R
sal, TY gr 3rf@rant ant 3rft u gr)era or4ea wgd a tar et
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

andql ql yaterur 3mdaa :
Revision applic~tion to Government of India :
(1) ha sqri yea 3rf@)Pru, 1994 cJfi" rrl iafa ft aal; zgmi GITT T-f
~ 'cf@ cn'r l:)Lf-'cf@ mer ugh 3irifa yeru ma 'ra x=rfqq, 'liffi'f ffi"cpR ,

fa +iaza, lura Rm, deft +if5r, Rta tu +qaa, i mi, { ct : 110001 cnr
cJfi" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuR? ma t If a mm i ura h zrf ara'a fa#t masrn z ra arr
za f04) urn a qr rusrn ma a ura ; mf ii, za fh# morn a rue
'qfg cIBM cfilx@~ T-f m M 'l-J0-s1111x # m l=flc1" al 4Raza # hr g{ st 1

(ii) In case of any loss of goods where the loss occur ir-i transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() qra a fhft z, ugr PllltRla l=flc1" CR" m 'l=flc'f cB" f21Pll-lt01 T-f ~~
~ 'l=flc'f "CR '3 ¢ll I c;1 zycas # Re a mr 'GIT 'liffi'f a are ft rs; u qt # Pl £Jlffia
%r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(11) ~ ~ cBT :rmR fag R@ and ae (urea m pr al) frn:lm fcnm <Tm
l=JIB'ITTI

( c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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'cl' 3f@l=r~rf c&1' '3clllc\rl ~ cfl :fictA ~ ~ ~~~ l=fR1 ~ ~ -g 3ITT
~ 3~ ~ ~ tTRT ~ ~ ~ :J,e11Rlcb 3ITprn, ~ ~ m 'CfTfu=r err ~ LR m
-me\' if fctm~ (.=f.2) 1998 tTRT 109 &RT~~ ~ 'ITT I
(d) Credit of any duty allowed to be utilizea towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order 1s passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ '3c'41cirl ~ (3NR1) Plll1·llcJC'tl 2001 cfl RlJli 9 cfl 3@T1(f Fcl()lfcft:c >fCl?f ~
~-8 # 'ci1' mTim #, ~ ~ cfl fild ~ ~~ 'ff mrl 'I-ITT1 cfl ~ ~-3f$r ~
3N1c1 3m c#r 'cil'-'i:il' mTim a er 6fr 3naza fhu unt iRqy Ur# Tr all g. 'cJ'iT
:!{_~~M * 3@T1(f mxr 35-~ 1=/ Amffif qfr * 1-fmA * ~ * w~ it3IR-6 'ifTc'IT1' cM m'd
fl 2ftaft

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@qua am4a #a mer uz ia van va aru q?a z si a zt at q1 2oo/
#ha n1a at urg al ugi ia van ga car a vnrr st cTT 1000/- c#r ~ 1_flcfA c#r
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zyc, a#a grzca vi aav or4)tu =urznf@raw fild 3fCflc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) itu sari zrca 3rf@fz, 1944 c!fr clRf 35- uom/35-~ cfl 3@Tl(f:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaw receaia iafer ft me ft ca, a€tu 3grzrca vi ar
34ltz urznf@row at f@q?ts 9feate cit • 3. 3fR. ~- g, { fecal a vi

0

O·
(&) '3cfc'1 R,i ftl a qRm ci 2 (1) cB" aarg arrm cM 3llTlc1, ~ * ~ 1=/ 1fii:rr
zc, #tu sqraa zycan vi tarao 3rfh#tu mu@raw (fez) aft ufa eh#ta f)feat,
Q-j51-Jcilcillci # 3TT-20, ~~ g1ffclc61 cfil-Ljl'3°-s, ifqrufr ~, 3l61-Jcilcillc'i-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) . ~ '3c'41c;r1 ~ (3NR1) Pllll-llcJC'tl , 2001 cM mxr 6 * 3:fc=rtc, ~ ~--~-3 1=/ Ammt
fag 3rat 3r4lair zmznf@ran0i l n{ r@) fas 3rat fag nT; 3m2gt #l a ,Raif Rea
uei sn zyen c#r 1-fiTr, ~ c#r 1-fiTr 3it amn Tu Gift 6u; 5 '61mf qa an & azi
~ 1000 / - 6hg hr &tfy ii sn zye c#r 1-fiTr, ~ cM 1-fiTr 3ITT ~ TfllT ~
~ 5 ~ m 50 '61mf CTcfi' "ITT m ~ 5000 / - #la 3h gift sf sn zrc c#r 1-fiTr,
6lff\Y[ cM 1-fiTr 3ITT '61lWIT TIT if=I 6T; 50 a 4l 3Ra uur & azi u; 1oooo/- #tr
~ mrfr I c#r ~~ -<fGJ x-c'.1-< cfl 1TJ=I a anfqia a rs a a # 'ffzjtf c#r ~ I "ll6
~ '3"f[ ~~cf)~ -;,wrc=r fllc!litPlcfi ITT cf)~ cM ~ 'cJ'iT if

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall bEl,,~_ec;;>;mP.cl[)_ied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs(!i_@QQ/~ ~i&~.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac t65Q:tacardaoy\50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Fte_g1s1arrnf a'>'bra!'ldf!

1
°bf anyH . .,, '!, ; •J \ ,, :':!P\

Ea ':° 2a
t f O ~-1,;!'-·')i. tl1l .,.:_.

' • 45~ ... .; ... '.....-,:-):.'
O,-.«°'%LE»

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal ofWest Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Trib.unal is situated .

$+ •3+,'. •.5#
(3) zuf za m?gt i n{ pa smzi atwar zlr & it vita pa sitar a fr st mr {Tar sufa
an f4al url al; za a # st g aft fh far u&t mrf aa fcfc! rrm11~ ~
nrznf@eraswl at qa 37gt zu a4ual at va 3naa fhu utar &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the ·A[:>pellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) ·1Ira zyca 3rf@,fzu 1g7o zren izit@rt cB1~-1 ct 3W@ frrmfu1 fcn"C[ ~
sq 3rd zu a 3mt zaenfnf fvfzu feral # am2g r?)a #t van IR u
xii.6.50 tf"ff cBT rllllllcill ~ Rcl?c "c'11TT m-;:rr ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court-fee Act, 1975 as amended. ·

(5) st sit if@r m+ii al fira ar fuii at 3ITT 'lfl &!Ff.~ fcl;m \YJTffi t
\Yl1" -mi=IT ~' ~ '3tclIa gca i hara 3nql#ta qr4f@row1 (pl l!H"tl ful) frrwr. 1982 B
RfITTr t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) stir ea, hr4hr 3ma rca vi hara 3r4fr if@aUr (Gilda) a# #f39 "iji" i!=ffffiilT ii
ac4tr 3ear rs 3rf@fGzr, &gy Rt ar 39 a# 3iafRa#hr(i€an-2) 3rf@f1#2&8(2·&V #t

_, .

iznr 29) feci# : s&.,y stRt fa4hr 3f@)fzm, z&&g #r ats a 3iaifa hara ast aft rar#
nr{&,aatfa#~~-"{ITT!~~~ i. G!"~ra fcl;" ~ 'QRT "iji"3iar satRtart
3rhf@a2r uf@raadzvu.3rf@rs mt
a4tr 3enTa gravi~"iji" 3fcfJtct" "JWf fcn"q afC: ~wcli., ii- f.1ra ~r@h;rt_, _,

(i) 'URT 11 gl" "iji" -3fcfJtct ~ ~
(ii) al sa # t are na "{ITT!

(iii) ~~ \¥t4cHlac>11 "iji" f.tm=r 6 "iji" 3fcfJtct ~ ~

-, 3marf zg faz eara7au far (ai. 2) 3f@0fr,204 # 3maara q4ft 3r4trqf@arrh
Wf!\i~~~ "Qcf. 3ftfu;r <ITT m-i:.an\l"Ml

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ,sr32eraif ar4h qf@awr#grsi ares3tmrr \W<fim~~ lllm .:rrar~ -rr \W<fi
c); 1 o¾ 3fJ@Tai tRail srzihaave faafea zit aavsh JO¾ 3fJ@Tai tr{cfi'r ~1n1q;rft' i I

3 2

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

MIs. Asia Bulk Sacks Private Limited, Unit-iI, Survey No. 211 and 214, Kadi

Chhatral Road, Budasam, Taluka Kadi, Mehsana, [for short - 'appellant'] has filed this appeal

against 010 No. 6/AC/Dem/C.Ex/2015-16 dated 6.11.2015, passed by the Deputy

Commissioner, Central Excise, Kadi Division, Ahmedabad-III Commissionerate [for short

the 'adjudicating authority'].

2. Briefly stated, the facts are that the assessee applied for registration on

28.11.2011, wherein they classified their goods under chapter heading 39 of Central Excise

Tariff Act, 1985 [for short - "CETA '85"]. Thereafter, vide two letters dated August 2013

and 17.11.2014, the appellant filed applications requesting change in the classification, as

mentioned below:

Sr. Description of the product CETSI-1 mentioned Ill Change Ill classification
No. Form A-I sought vide the two letters
I Flexible Intermediate Bulk 39232990 63053200

Containers [Jumbo bags]
2 PP Tapes 39191000 54041990
3 Woven Fabrics 39269080 54072090
4 · PP Woven sacks and bags 39232990 63053300

3. A show cause notice dated 29.04.2015 was issued to the appellant on the

grounds that the appellant had wrongly classified Flexible Intermediate Bulk Containers

[FIBCs] and PP/HOPE sacks/bags under CTH 63053200 and CTH 63053300, respectively,

instead of39232990 ofCETA '85.

4. The adjudicating authority, vide his impugned OIO elated 6.11.2015, adjudicated

the show cause notice dated 29.4.2015, wherein he held that both (i) PP Woven sacks &

bags; and (ii) flexible intermediate bulk containers, would merit classification under

CETSH 39232990.

5. The appellant, feeling aggrieved has filed this appeal against the aforementioned

OIO dated 6.11.2015, on the grounds that:

• HDPE/PP woven sacks and FIBCs have specific entry; that Rule 3(a) of the interpretation
rules specifically states that the heading which provides the most specific description shall
be preferred to heading providing a more general description;

• the above two products are classifiable under 630532300;
• that they wish to rely on the case of TPI India Ltd [2005(189) ELT 311 ], Aspen Crew

(2003156) ELT 387] and Metrowood Engineering Works [ I 989 (43) ELT 660];
• CBEC vide circular No. 42/20 I I dated 22.9.2011 has clarified that FIBCs are made ofman

made textile material and would be classifiable under drawback tariff item 630502.

6. Personal hearing in the matter was held on 19.10.2016. Shri M.H.Raval,

Consultant, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal.

O

0
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7. I have gone through the facts of the case, the grounds of appeal and the oral
-«.i ·s,

averments, raised during the course of personal hearing.

8. The issue to be decided is whether FJBCs and PP woven sacks and bags would

be classifiable under CETSH 63053200, 63053300, respectively or under 39232990.

Surprisingly though the appellant had requested change in classification in respect of PP

woven sacks and bags from 39232990 to 63053300, in the grounds of appeal, he has

requested that the product be classified under 63053200.

9. Before dwelling on the merits of the matter, - the rival tariff entries, relevant

0

0

section and chapter notes, etc, state as follows:

Central Excise Tariff Act, 1985

3923 Articles for conveyance or packing of goods, of plastics; stoppers, lids,, caps and other
closures, of olastics
-Sacks and bags (including cones):

3923 29 --Of other plastics:
39232910 ---Of polyvinyl chloride)
3923 29 20 Other

6305 Sacks and bags, of a king used for the packing of goods
Ofman made textile materials:

6305 32 00 --Flexible intermediate bulk containers
6305 33 00 --Other, ofoolvethylene or polypropylene strip or the like

Chapter 39 (Section VII)
Note 1. ....

Through out this schedule any reference to 'plastics' also includes vulcanised fibre. The expression,
however, does not apply to materials regarded as textile materials ofSection XI

Note 2 This chapter does not cover:
(p) goods ofSection XI (textiles and textiles articles)

Section XI

Notes:

I. This Section does not cover:
(g) monofilament ofwhich any cross-sectional dimension exceeds Imm or strip or the like (for
example, artificial straw) ofan apparent width exceeding 5mm, ofplastics (Chapter 39), or plaits or
fabrics or other basketware or wickerwork ofsuch monofilament or strip (Chapter 46)

Chapter 54

I. Throughout this Schedule, the term "man-made fibres" means staple fibres and filaments oforganic
polymers produced by manufacturing processes, either:

(a) by polymerisation oforganic monomers to produce polymers such as polyamides, polyesters
polyolefins or polyurethanes, or by chemical modification ofpolymers produced by this process
[for example, poly (vinyl alcohol) prepared by the hydrolysis ofpoly (vinyl acetate)]; or
(b) by dissolution or chemical treatment ofnatural organic polymers (for example, cellulose) to
produce polymers such as cuprammonium rayon (cupro) or viscose rayon, or by chemical
modification ofnatural organic polymers (for example, cellulose, casein and other proteins, or
alginic acid), to produce polymers such as cellulose acetate or alginates.
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The terms "synthetic" and "artificial", used in relation to fibres, mean: synthetic: fibres as defined at
(a); artificial: fibres as defined at (b). Strip and the like ofheading 5404 or 5405 are not considered to be
man-madefibres.
The terms "man-made", "synthetic" and "artificial" shall have the same meanings when used in relation
to "textile materials".

IA . Nonwithstanding anything contained in Note I, man made fibre such as polyester staple fibre and
polyester filament yarn manufactured ji-om plastic and plastic waste including waste polyethylene
teerephtha/ate bolt/es shall be classified as textile materialunder Chapter 54 or Chapter 55, as the case may
be.

Chapter 63
Notes:

I. Sub-Chapter I applies only to made up articles, of any textile fabric.

• i

9.1 FIBCs. are large woven polypropylene bags designed for storing and

transporting dry flowable bulk products. FIBCs typically measure around 4 cubic feet in

size with a capacity of 1 to 2 tons.
0

9.2 Further, PP woven sacks are versatile packing materials used extensively in

the packing of cements, fertilizers, thermo plastic raw materials. etc. are not only stronger

vis-a-vis conventional packing materials but also lighter and have minimal seepage and are

cheaper compared to other bags. They are also moisture proof and can be used to pack

sensitive goods.

10. The adjudicating authority, vide his impugned OIO, held that the products

are classifiable under 39232990 of CETA '85 on the grounds that:

• CBEC vide an order under Section 37B of Central Excise Act, 1944, had classified
HDPE strips and tapes of a width not exceeding 5mm under sub-heading 3920.32;

• that I-IDPE strips obtained by slitting of plain J-IDPE film would not appropriately
merit classification as 'fiber/yarn' as per chapter note I of chapter 54; that strip is
obtained by slitting plain film which can in no way be equated with twisting of a
fiber into yarn; that the final product cannot be termed as textile/textile article as it
has not been woven/knitted out of a natural or an artificial fiber/yarn;

• that since there are no specific headings for classification of the aforementioned
two products in question under chapter 39, they are being classified under residual
entry 39232990.

0

11. The show cause notice dated 29.4.2015 also relies upon certain case laws viz

Shree Ram Multi Tech Ltd [2006(195) ELT 138] and M/s. Gujarat Raffia Industries Ltd

[2003153)ELT 336] to hold that the goods would be classifiable under CETH 3920.32

12. On going through the section notes, chapter notes and the rival tariff

headings what comes out is that as per chapter note 2(p), supra, goods under Section XI are

not covered under chapter 39; that as per section note 1 (g) of Section XI only plastic strip

or the like, more than 5mm, is classifiable under chapter 39; that the plastic material out GM
which strip less than 5mm, is made is a synthetic material as per chapter note 0f-ehap.ter ·~a 3v#,.+ 5.,/%\~ ,,"-;:.---~----<1<,,,, J ~

-.2
"3• 23

?)
g

7
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54; that as per HSN explanatory notes under hading 3920 the. strip of plastic less than... .:"
5mm is excluded from chapter 39 and iscovered under heading'54.04.

13. As per the manufacturing process, reproduced in the show cause notice

dated 29.4.2015, the appellant manufactures strips/tapes through granules of polypropylene

and polyethylene; that weaving of tapes results into woven fabric; that the woven fabrics is

laminated/coated with LDPE/LLDPE/PP; that this woven fabrics is thereafter cut, stitched

and printed as per the customer's requirement; that in this case tapes of PP /HDPE are

having width less than 5mm.

14. Prior to 1995, tariff item sub-headings were of 4 digits. From 1995, it was

0

0

changed to 6 digits and since 2005, tariff item headings are of 8 digits. Classification of a

product is to be determined as per the description of the products given in the various

headings/sub headings of schedule to CETA. As is the norm, a specific description is to be

preferred instead of a heading, providing a more general description. Further, the dispute

relating to tariff classification, as far as possible, is required to be resolved with reference to

nomenclature indicated by the HSN unless there is an expressed different intention

indicated in the CETA itself. I find that since the article in question is a composite article,

Rule 3 (b) of Rules for the Interpretation of Tariff Entries, would apply. The said Rule 3

states as follows:

3. When by application of Rule 2 (b) or for anyother reason, goods are, prima facie, classifiable
under two or more headings, classification shall be effected asfollows:

(a) The heading which provides the most specific description shall be preferred to headings
providing a more general description. However, when two or more headings each refer to part only
of the materials or substances contained in mixed or composite goods or to part only of the items in
a set put up for retail sale, those headings are to be regarded as equally specific in relation to those
goods, even ifone of them gives a more complete or precise description of the goods.

(b) Mixtures, composite goods consisting of different materials or made up of different components,
and goods put up in sets for retail sale, which cannot be classified by reference to Rule 3 (o), shall
be classified as if they consisted of the material or component which gives them their essential
character, insofar as this criterion is applicable.

(c) When goods cannot be classified by reference to Rule 3 (a) or 3 (b), they shall be classified under
the heading which occurs last in numerical order among those which equally merit consideration.

15. For classification of the product/article in question, going by Rule 3(b)

supra, appropriate testing of such product/article, is essential. The chemical test results

provide the essential characteristics of the product/articles, which in turn acts as a guide in

classification of a product. However, in the instant case, I find that no such test was

conducted at any stage. The adjudicating authority has classified the goods in question on

the basis of manufacturing process and the relevant chapter notes and explanatory notes.

16. I have already decided a similar issue vide OIA No. AHM-EXCUS-003

APP-021-16-17 dated 25.5.2016. Following my earlier decision and in view of the

discussion, supra, I am of the opinion that the proper classification of the products in
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question should be determined on the basis of essential characteristics of the manufactured

goods which can be known only after the test result. Therefore, the adjudicating authority

is directed to get the product in question, tested and thereafter, based on the test results

decide the classification accordingly. For this purpose, I am inclined to remand the case to

the adjudicating authority. Needless to state, the principles of natural justice should be

adhered to, while deciding the issue.

18.
I 8.

3741aai r a##ta{ 3r4 a @art 34tmat far srar &t
The appeal filed by the appellant stands disposed of in above terms.

a@?
(3#r i4)

3-Tl<mi (~ - I)
..:)

Dale : 28.10.2016.
L\ttestetl

.%.
Superintendent (Appeal-I)
Central Excise
Ahmeclabad

BY R.P.A.D.

To.

Mis. Asia Bulk Sacks Private Limited,
Unit-II,
Survey No. 211 and 214,
Kacli-Chhatral Road,
Budasam, Taluka Kadi,
Mehsana, ~
ors. +s·Br6%,,

(es>
Copy to:- ~(i/f t·{;;,.7 ~~:S. \
I. The Chief Commissioner, Central Excise, Ahmedabad Zone, A !
2. The Com1111ss1oner, Central Excise, Ahmedabad-III. '-·e-··.. · ,/·

". ..- 3,, '

3. The Deputy/Assistant Commissioner, Central Excise Kadi division, Ahmedabal[i2;;
~1/7::he Additional Commiss10ner, System, Central Excise, Ahmedabad-III. ---:..:.: .. ,•"

5. Guard File .
, 6. P.A.


