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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

() IR wa @ e B e # we eI eREM ¥ FR qUSTIR a1 3 R
F a7 el WOSR W ¥R HUSHIR # AT o W gY AT H, A1 R HUSHIR AT HUSK A
I 7% 5l dRE™ § W B qUSrR # 8 A @) ufhar & SR g% €

(i) In case of any loss of goods where the loss occur 4n transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilizea towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) @R Scred Yoo AAE, 1944 B ORI 35— 901/ 35-% P Ifere—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be .aecompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rsef@@l{)/‘;'éﬁﬁ?j‘s~10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac t,ogéQe'Eé(é';émi'é‘boye 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. R_e’g‘ilvls“"?ér{hd}‘ féf}braf;ﬁ:c’-frﬁ‘—,"of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated .
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment.
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court-fee Act, 1975 as amended. -

(5) ﬁsmw@ﬁmﬁﬁwwmﬁaﬁﬁwﬁaﬁaﬂwﬁmmﬁﬁ%mm%
g@;ﬁgw,ﬁﬂmﬁwwwmm(mﬁ)ﬁm, 1982 ¥
|

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded" shall include:

0 amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior fo the
commencement of the Finance (No.2) Act, 2014,
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Asia Bulk Sacks Private Limited, Unit-iI, Survey No. 211 and 214, Kadi-
Chhatral Road, Budasam, Taluka Kadi,‘ Mehsana, [for short - *appellant’] has filed this appeal
against OIO0 No. 6/AC/Dem/C.Ex/2015-16 dated 6.11.2015, passed by the Deputy
Commissioner, Central Excise, Kadi Division, Ahmedabad-III Commissionerate [for short

the ‘adjudicating authority’].

2. Briefly stated, the facts are that the assessee applied for registration on
28.11.2011, wherein they classified their goods under chapter heading 39 of Central Excise
Tariff Act, 1985 [for short — “CETA ‘85”]. Thereafter, vide two letters dated August 2013
and 17.11.2014, the appellant filed applications requesting change in the classification, as

mentioned below:

Sr. | Description of the product CETSH mentioned in | Change in  classification
No. Form A-1 sought vide the two letters
] Flexible Intermediate Bulk [ 39232990 63053200
Containers [Jumbo bags]
2 P P Tapes 39191000 . 54041990
3 Woven Fabrics 39269080 54072090
4 | PP Woven sacks and bags 39232990 63053300
3. A show cause notice dated 29.04.2015 was issued to the appellant on the

grounds that the appellant had wrongly classified Flexible Intermediate Bulk Containers
[FIBCs] and PP/HDPE sacks/bags under CTH 63053200 and CTH 63053300, respectively,
instead of 39232990 of CETA ’85.

4. The adjudicating authority, vide his impugned OIO dated 6.11.2015, adjudicated
the show cause notice dated 29.4.2015, wherein he held that both (i) PP Woven sacks &
bags; and (ii) flexible intermediate bulk containers, would merit classification under

CETSH 39232990.

5. The appellant, feeling aggrieved has filed this appeal against the aforementioned
OI0 dated 6.11.2015, on the grounds that: '

+ HDPE/PP woven sacks and FIBCs have specific entry; that Rule 3(a) of the interpretation
rules specifically states that the heading which provides the most specific description shall
be preferred to heading providing a more general description;

¢ the above two products are classifiable under 630532300;

o that they wish to rely on the case of TPI India Ltd [2005(189) ELT 311], Aspen Crew
[2003(156) ELT 387] and Metrowood Engineering Works [1989 (43) ELT 660};

o CBEC vide circular No. 42/2011 dated 22.9.2011 has clarified that FIBCs are made of man
made textile material and would be classifiable under drawback tariff item 630502.

6. Personal hearing in the matter was held on 19.10.2016. Shri M.H.Raval,
Consultant, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal.
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7. I have gone through the facts of the case, the grounds of appeal and the oral |
averments, raised during the course of pgéonal hearing. T

8. The issue to be decided is whether FIBCs and PP woven sacks and bags would
be classifiable under CETSH 63053200, 63053300, respectively or under 39232990.
Surprisingly though the appellant had requested change in classification in respect of PP

woven sacks and bags from 39232990 to 63053300, in the grounds of appeal, he has
requested that the product be classified under 63053200.

9. Before dwelling on the merits of the matter, - the rival tariff entries, relevant

section and chapter notes, etc, state as follows:

Central Excise Tariff Act, 1985

3923 Articles for conveyance or packing of goods, of plastics; stoppers, lids,, caps and other
closures, of plastics )

-Sacks and bags (including cones):

3923 29 --Of other plastics:

O 392329 10 | —-Of poly(vinyl chloride)
39232920 | Other

6305 Sacl{s and bags, of a king used for the packing of goods
L Of man made textile materials :
63053200 | --Flexible intermediate bulk containers

63053300 | --Other, of polyethyiene or polypropylene strip or the like

C‘hapter 39 (Section VII)

Note 1.....
Through out this schedule any reference to ‘plastics’ also includes vulcanised fibre. The expression,

however, does not apply to materials regarded as textile materials of Section X1

Note 2 This chapter does not cover:
(p) goods of Section XI (textiles and textiles articles)

O _ Section X1

Notes:

1. This Section does not cover:

(g) monofilament of which any cross-sectional dimension exceeds lmm or strip or the like (for
example, artificial straw) of an apparent width exceeding Smm, of plastics (Chapter 39), or plaits or
Jabrics or other basketware or wickerwork of such monofilament or strip (Chapter 46)

Chapter 54

1. Throughout this Schedule, the term “man-made fibres” means staple fibres and filaments of organic
polymers produced by manufacturing processes, either:

(a) by polymerisation of organic monomers [o produce polyners such as polyamides, polyesters
polyolefins or polyurethanes, or by chemical modification of polymers produced by this process
[for example, poly (vinyl alcohol) prepared by the hydrolysis of poly (vinyl acetate)]; or

(b) by dissolution or chemical treatment of natural organic polymers (for example, cellulose) to
produce polymers such as cuprammonium rayon (cupro) or viscose rayon, or by chemical
modification of natural organic polymers (for example, cellulose, casein and other proteins, or
alginic acid), to produce polymers such as cellulose acelate or alginates.

et
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The terms “synthetic” and “artificial”, used in relation to fibres, mean: synthetic: fibres as defined at
(a); artificial: fibres as defined at (b). Strip and the like of heading 5404 or 5405 are not considered to be

man-made fibres. . ‘
The terms “man-made”, “synthetic” and “artificial” shall have the same meanings when used in relation

to “textile materials".

14 . Norwithstanding anything contained in Note I, man made fibre such as polyester staple fibre and
polyester filament yarn manufactured from plastic and plastic waste including waste polyethylene
teerephthalate bottles shall be classified as textile materialunder Chapter 54 or Chapter 53, as the case may

be.

Chapter 63

Notes :
1. Sub-Chapter I applies only to made up articles, of any textile fabric.

9.1 FIBCs, are large woven polypropylene bags designed for storing and
transporting dry flowable bulk products. FIBCs typically measure around 4 cubic feet in

size with a capacity of 1 to 2 tons.

9.2 Further, PP woven sacks are versatile packing materials used extensively in
the packing of cements, fertilizers, thermo plastic raw materials. etc. are not only stronger
vis-a-viy conventional packing materials but also lighter and have minimal seepage and are
cheaper compared to other bags. They are also moisture proof and can be used to pack

sensitive goods.

10. The adjudicating authority, vide his impugned OIO, held that the products
are classifiable under 39232990 of CETA ’85 on the grounds that:

» CBEC vide an order under Section 37B of Central Excise Act, 1944, had classified
HDPE strips and tapes of a width not exceeding 5Smm under sub-heading 3920.32;

e that HDPE strips obtained by slitting of plain HDPE film would not appropriately
merit classification as ‘fiber/yarn’ as per chapter note 1 of chapter 54; that strip is
obtained by slitting plain film which can in no way be equated with twisting of a
fiber into yarn; that the final product cannot be termed as textile/textile article as it
has not been woven/knitted out of a natural or an artificial fiber/yarn;

o that since there are no specific headings for classification of the aforementioned
two products in question under chapter 39, they are being classified under residual
entry 39232990. :

11. The show cause notice dated 29.4.2015 also relies upon certain case laws viz
Shree Ram Multi Tech Ltd [2006(195) ELT 138] and M/s. Gujarat Raffia Industries Ltd
[2003(153)ELT 336] to hold that the goods would be classifiable under CETH 3920.32

12. On going through the section notes, chapter notes and the rival tariff
headings what comes out is that as per chapter note 2(p), supra, goods under Section XI are

not covered under chapter 39; that as per section note 1(g) of Section XI only plastic strip

or the like, more than Smm, is classifiable under chapter 39; that the plastic material out of

-
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54; that as per HSN explanatory nofes under héeading 3920 the strip of plastic less than

5mm is excluded from chapter 39 and is Covered under headiﬁé%4.04.

13. As per the manufacturing process, reproduced in the show cause notice
dated 29.4.2015, the appellant manufactures strips/tapes through granules of polypropylene
and polyethylene; that weaving of tapes results into woven fabric; that the woven fabrics is
laminated/coated with LDPE/LLDPE/PP; that this woven fabrics is thereafter cut, stitched
and printed as per the customer’s requirement; that in this case tapes of PP /HDPE are

having width less than Smm.

14. Prior to 1995, tariff item sub-headings were of 4 digits. From 1995, it was
changed to 6 digits and since 2005, tariff item headings are of 8 digits. Classification of a
product is to be determined as per the description of the products given in the various
headings/sub headings of schedule to CETA. As is the norm, a specific description is to be
preferred instead of a heading, providing a more general description. Further, the dispute
relating to tariff classification, as far as possible, is required to be resolved with reference to
nomenclature indicated by the HSN unless there is an expressed different intention
indicated in the CETA itself, T find that since the article in question is a composite article,
Rule 3 (b) of Rules for the Interpretation of Tariff Entries, would apply. The said Rule 3

states as follows:

3. When by application of Rule 2 (b) or for any-other reason, goods are, prima facie, classifiable
under two or more headings, classification shall be effected as follows:

(a) The heading which provides the most specific description shall be preferred to headings
providing a more general description. However, when two or more headings each refer 1o part only
of the materials or substances contained in mixed or composite goods or to part only of the items in
a set put up for retail sale, those headings are to be regarded as equally specific in relation to those
goods, even if one of them gives a more complete or precise description of the goods.

(b) Mixtures, composite goods consisting of different materials or made up of different components,
and goods put up in sets for retail sale, which cannot be classified by reference to Rule 3 (a), shall

be classified as if they consisted of the material or component which gives them their essential
character, insofar as this criterion is applicable.

(c) When goods cannot be classified by reference to Rule 3 (a) or 3 (b), they shall be classified under
the heading which occurs last in numerical order among those which equally merit consideration.

15. For classification of the product/article in question, going by Rule 3(b)
supra, appropriate testing of such product/article, is essential. The chemical test results
provide the essential characteristics of the product/articles, which in turn acts as a guide in
classification of a product. However, in the instant case, I find that no such test was
conducted at any stage. The adjudicating authority has classified the goods in question on

the basis of manufacturing process and the relevant chapter notes and explanatory notes.

16. | have already decided a similar issue vide OIA No. AHM-EXCUS-003-
APP-021-16-17 dated 25.5.2016. Following my earlier decision and in view of the

discussion, supra, 1 am of the opinion that the proper classification of the products in
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question should be determined on the basis of essential characteristics of the manufactured
goods which can be known only after the test result. Therefore, the adjudicating authority
is directed to get the product in question, tested and thereafter, based on the test results
decide the classification accordingly. For this purpose, I am inclined to remand the case to
the adjudicating authority. Needless to state, the principles of natural justice should be

adhered to, while deciding the issue.

18. sferar gRT Gor 1 a1 el @1 AR 3TRIE el @ R S &l
18. The appeal filed by the appellant stands disposed of in above terms.
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Date : 28.10.2016.
Attested

i
(Virgd Lukose)
Superintendent (Appeal-I)
Central Excise
Ahmedabad

BY R.P.A.D.
To.

M/s. Asia Bulk Sacks Private Limited,
Unit-I1,

Survey No. 211 and 214,
Kadi-Chhatral Road,

Budasam, Taluka Kadi,

Mehsana,

Gujaral.

Copy -to:-

. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
’) The Commissioner, Central Excise, Ahmedabad-III.
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3. The Deputy/Assistant Commissioner, Central Excise Kadi division, Ahmedabad‘:l\} P
4. The Additional Commissioner, System, Central Excise, Ahmedabad-III. R

5 Guard File.

. 6. P.A.




